Navigating Legal and Regulatory Risk in Senior Living: Survey
Enforcement, Worthless Services, and False Claims Act Exposure

Long-term care providers are navigating one of the most challenging regulatory environments in
recent history. A convergence of federal staffing mandates, intensified survey scrutiny, and a surge
in enforcement actions under the False Claims Act (FCA) has significantly raised the stakes for
skilled nursing facilities (SNFs), assisted living facilities (ALFs), and home health agencies (HHAs).

Among these legal and regulatory developments, one trend stands out: the growing use of the
"worthless services" theory in FCA litigation. These claims assert that although services were billed
to Medicare or Medicaid, the care provided was so deficient that it had no real value—effectively
defrauding the government.

We will explore three key areas reshaping the legal landscape for post-acute care: increased survey
enforcement, the expansion of “worthless services” allegations, and the evolving relationship
between compliance failures and litigation risk. Healthcare attorneys must be equipped to
understand not just regulatory documentation requirements, but also how operational
shortcomings can trigger financial penalties, lawsuits, and even criminal charges.

Increased Survey Enforcement: Rise in Deficiencies
and Enforcement Actions

In 2025, survey enforcement by federal and state
agencies became markedly more aggressive, with
regulators shifting from a posture of education and
remediation to one focused on rapid identification,
citation, and public accountability - a shift clearly
outlined in revised Centers for Medicare & Medicaid
Services (CMS) surveyor guidance effective April 28, 2025
(CMS, 2025). Survey teams are spending more time on-
site, conducting more interviews, and issuing more
citations, especially in areas tied to resident safety,
staffing sufficiency, and infection control (CMS, 2024).
Even routine surveys carry elevated regulatory,
reputational, and legal risk.
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In fact, the F880 infection control deficiency was the most frequently cited in 2024 surveys, likely
resulting in updated CMS surveyor guidance in 2025 which mandates greater enforcement in staffing
and infection prevention—signaling a significant rise in citations (CMS, 2025). Surveyors are issuing
Immediate Jeopardy (1)) citations more frequently and rapidly. In calendar year2023, nursing
facilities received 784 1) citations under the F689 fall prevention deficiency. By late 2024, that count
had dropped to 406 |) citations, but new regulatory changes in April2025 appear to be reversing the
trend upward. Nationwide, IJ-level deficiencies now account for about 2.2% of all nursing home
citations (over 8,600 I) tags), particularly for infection prevention, abuse/neglect, unsafe discharges,
and severe staffing shortages (Long Term Care Community Coalition 2024).

I) findings can trigger escalated enforcement actions such as Denial of Payment for New Admissions
(DPNA), Civil Money Penalties (CMPs), or Medicare/Medicaid termination. There is also an increased
focus on resident rights, autonomy, and dignity, with surveyors trained to detect signs of
institutional neglect such as delayed response to call bells or inadequate assistance with daily
living. Inconsistencies between resident and family interviews and facility documentation often
result in deficiencies. Survey results are publicly posted on CMS Care Compare, and deficiencies
related to safety or systemic failures may lead to poor ratings, media scrutiny, and increased
litigation risk.

Survey deficiencies are being used as prima facie evidence in civil and criminal proceedings, often
forming the basis for allegations under the FCA or related statutes. Documentation quality is
paramount: incomplete, inaccurate, or templated notes undermine legal defenses.

LW Consulting, Inc’s (LWCI) experience is that facilities with internal compliance monitoring, audit
protocols, and robust documentation will do better in state surveys than facilities that do not have
these foundational items in place. Facilities also benefit from having survey playbooks in place,
robust Quality Assurance and Performance Improvement (QAPI) programs with documentation
including agendas, findings, and follow-up monitoring. Staff should be prepared for survey
interviews.
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Expansion of Worthless Services: How Can Facilities Prepare?

Enforcement agencies, especially Attorneys General, are increasingly applying the “worthless
services” doctrine to FCA cases in long-term care. Under this theory, care so grossly substandard
that it lacks any meaningful value can constitute fraud, even if services were technically delivered.
Allegations often involve chronic understaffing, missed care tasks, falsified documentation, and
internal knowledge of systemic failures.

To succeed under this theory, the government or relator must typically show that: (1) services failed
to meet minimum professional standards, (2) providers billed knowing care was inadequate, and (3)
residents suffered harm or were placed at risk. Cases often feature staffing logs, unimplemented
care plans, repeated incident reports, and whistleblower testimony alleging management
indifference.

©p

Senior living facilities should engage qualified health care attorneys at the first hint of any
government investigation into quality of care. This is often initiated by State Attorneys General.
Healthcare attorneys typically engage consultants to audit the records requested by the
government. This is not a typical documentation technical audit. Auditors should be nurses with a
background in senior living settings. If worthless services are alleged, it is up to the
auditor/consultants to find any evidence available in the medical record to combat those claims.
Consultants should highlight supportive areas in the medical record and note sections and page
numbers or Bates Stamps. Heavy auditor comments in addition to grid findings are most helpful in
this process as ongoing discussions ensue between the government and the attorney(s). It can be
helpful to acknowledge that problems existed and that gaps in care did occur, along with evidence
that there was not indifference to the issues - that they were acknowledged and there were action
plans to resolve the issues.

In addition to medical record review, it can be helpful to pull documentation related to QAPI -
agendas, meeting notes, tracking grids, anything that provides evidence of a quality-focused
process. Where staffing is an issue, turn to HR to provide all possible evidence of working to hire
and retain staff.

Mitigation of issues should remain a strong operational focus during the investigation and
settlement.
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Some case examples follow:

In a 2024 False Claims Act case, Comprehensive Healthcare Management Services and its subsidiary,
Mt. Lebanon Operations, were found liable for systematically underreporting staffing shortages and
falsifying care documentation at multiple Pennsylvania nursing facilities. Surveillance footage and
staff interviews revealed that essential resident care was routinely missed—yet fraudulently billed
to Medicare and Medicaid (U.S. Department of Justice, 2023).

In a notable 2024 False Claims Act settlement, Acadia Healthcare Company Inc. paid $19.85 million to
resolve allegations that it failed to deliver basic behavioral interventions despite billing Medicare,
Medicaid, and TRICARE for individualized inpatient therapy. The company was accused of admitting
patients who did not meet inpatient criteria, neglecting to discharge those no longer needing care,
and providing insufficient staffing and supervision—leading to patient harm including self-harm
incidents and hospitalizations (U.S. Department of Justice, 2022).

These cases reflect a growing trend of enforcement agencies linking survey findings, Minimum Data
Set (MDS) data, and billing records to build fraud claims. Facilities with high-acuity MDS scores but
inadequate care documentation or staffing are particularly vulnerable.

Counsel should reinforce the importance of accurate, individualized documentation, and establish
internal systems to detect and correct care gaps. Proactive compliance audits of documentation
and coding accuracy are essential. Leadership should be trained to recognize when poor care
delivery may cross into legal exposure.
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Quality of Care and the Compliance-Litigation Intersection

In 2025, [CF1] quality expectations extend far beyond baseline regulatory compliance. Regulators,
plaintiffs, and prosecutors increasingly view quality failures as evidence of negligence or fraud.
Quality of care is now defined through clinical outcomes, resident experience, and adherence to
best practices, with CMS star ratings, MDS assessments, readmission rates, psychotropic medication
use, and fall/infection data serving as key metrics.

An Evolving Relationship Between
Compliance Failures and Litigation Risk
Facilities are being scrutinized for
issues such as:
e Inappropriate psychotropic use, especially
in residents with dementia
e Preventable falls and inadequate
supervision
e Infection control lapses
e High hospital readmissions indicating
care coordination issues.
e Generic or unimplemented care plans

These indicators are frequently used in litigation and enforcement. A low star rating or pattern of
adverse events can trigger audits, lawsuits, or FCA investigations. Regulators and plaintiffs
increasingly cross-reference survey data, staffing models, and clinical records to assert that
facilities knowingly delivered substandard care.

Legal counsel has a unique vantage point to help nursing facilities understand and act on their risk
profile. Counsel should be consulted by leaders to help guide corrective action plans and help
facility leadership recognize when operational issues may lead to legal exposure.

[CF1]Is this a reference to something? I'm not sure that it makes sense.

Closing Insights

The long-term care sector is facing an enforcement environment where regulatory, operational, and
legal risks are deeply interconnected. Survey findings, staffing data, and quality metrics are no
longer isolated compliance matters—they are foundational to both fraud litigation and defense
strategy.

Attorneys advising SNFs, ALFs, and home health agencies must be equipped to bridge the clinical,
regulatory, and legal dimensions of care delivery. Successful defense in 2025 requires more than
legal argument—it demands accurate documentation, proactive compliance systems, and strategic
foresight to mitigate the ever-growing threat of litigation and government enforcement.
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Navigating the Complex Regulatory and Litigation Landscape with LW Consulting, Inc.
LWCI provides expert analysis at the intersection of healthcare operations, regulatory compliance,
and legal exposure in the long-term care sector.

We work with legal counsel to evaluate documentation, staffing models, and care delivery systems
against federal and state regulatory standards. Our findings inform case strategy, internal
Investigations, and responses to government inquiries.

Our consultants bring operational and clinical expertise to matters involving survey deficiencies,
allegations of substandard care, and False Claims Act exposure. We conduct internal audits using
methodologies consistent with government investigative practices and offer independent,
evidence-based assessments relevant to litigation and regulatory defense.

We assist legal teams in interpreting survey findings, identifying compliance failures, and evaluating
the adequacy of Quality Assurance and Performance Improvement (QAPI) programs. We also
support the preparation of staff and leadership for depositions, interviews, and regulatory review.
Our role is to provide objective, defensible insight based on industry standards, regulatory
expectations, and operational realities.
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QLW CONSULTING, INC

About LW Consulting, Inc.

For nearly two decades, LWCI has delivered operational and compliance improvements to acute,
post-acute, and sub-acute providers and government entities involved in healthcare. This expertise
Is also applied to compliance actions and legal proceedings, with a specialty in serving as an
independent review organization (IRO).

LW Consulting, Inc. (LWCI) often works with Attorneys for providers in negotiating with Medicare
Administrative Contractors (MACs), the Office of Inspector General (0IG), federal prosecutors, US
Attorneys, and State Agencies in evaluating medical necessity, coding and billing procedures, and
negotiating the adjudication of potential overpayment, denials, and disputed claims.

Our experienced team provides the statistical analysis, focus, comprehensive review, expert
testimony, billing and coding support, and complementary services to help you turn the tide in your
clients’ direction. Our staff has been accepted as experts in a variety of courts at the local, state,
and federal level.
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