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Defensible Documentation: Mitigating Risk in a High-Stakes
Regulatory Environment

The post-acute care industry operates under intense regulatory oversight and growing scrutiny.
Providers face accountability from agencies such as the Department of Health (DOH) and the
Centers for Medicare & Medicaid Services (CMS) as well as from residents and their families.
According to the 2025 Annual Healthcare Fraud and Abuse Review, published by Bass, Berry & Sims
PLC, civil fraud recoveries in the healthcare sector more than tripled from 2024 to 2025. (14th Annual
Healthcare Fraud & Abuse Review 2025) In particular, skilled nursing operators have become
frequent targets of whistleblower led False Claims Act cases, while also seeing an increase in
traditional liability claims. (Marselas, 2026)

At the same time, the average nursing home neglect settlement now approaches $400,000—
underscoring the financial and reputational risks providers face when care delivery and
documentation fall short. (Nursing Home Abuse Center)

RECENT CASE EXAMPLES HIGHLIGHTING RISK

False Claims Act: Substandard Care Allegations

The US Department of Justice (DOJ) filed a complaint against ProMedica under the False Claims Act.
The US DOJ alleged that four nursing homes owned and controlled by ProMedica provided non-
existent, grossly substandard skilled nursing facility care.

The claim alleged that the defendants failed to meet the required standards of care, specifically
failed to develop care plans individualized for the specific resident, failed to provide adequate
wound care, and failed to provide appropriate assistance with feeding which resulted in significant
weight loss.

The same complaint alleges that in some instances the defendants, falsely documented to hide the
substandard of care. These types of cases highlight how documentation is not just a clinical tool—
but a legal one. (U.S. Office of Public Affairs, 2025)

$3.61 Million Settlement and Corporate Integrity Agreement $
In June 2025, American Health Foundation and its affiliated

nursing homes agreed to pay $3.61 million to resolve claims

related to billing Medicare and Medicaid for grossly

substandard skilled nursing services between 2016-2018.
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$3.61 Million Settlement and Corporate Integrity Agreement cont.

The allegation claims the facilities failed to follow appropriate infection control protocols, failed to
maintain adequate staffing levels, and gave the residents unnecessary medications. As part of the
resolution, the organization entered into a Corporate Integrity Agreement (CIA) with the Office of
Inspecter General (OIG), requiring ongoing oversight and compliance commitments. (U.S. Office of
Public Affairs, 2025)

Neglect Verdict: $750,000 Jury Award

In New York, a jury awarded $750,000 to a resident’s family after determining that the care provided
fell below accepted standards. This case reinforces how juries evaluate both care delivery and
supporting documentation when determining liability.

The Documentation Gap: Where Risk Emerges
For providers, the question becomes: How can these risks be mitigated?

One of the most proactive steps providers can take is ensuring the documentation in the resident
records proves the care was not only provided, but medically necessary, and interventions were
resident specific and interdisciplinary.

The long-standing principle remains true: “Documentation is proof of completion.”

However, in today’'s regulatory and reimbursement environment, an equally important extension
applies: if the documentation does not support medical necessity, the care may not be considered
justified—even if it was performed.

Medicare defines medical necessity as services or items reasonable and necessary for the diagnosis
or treatment of illness or injury, or to improve the functioning of a malformed body member.
(Medicare Program Integrity Manual Chapter 13) This definition is the foundation for all visit-level
billing and documentation decisions in the nursing home setting.

Medicare is explicit: medical necessity is the overarching criterion for payment, in addition to the
individual requirements of an Evaluation and Management (E/M) visit code. It is not appropriate to
bill a higher level of E/M service when a lower level is warranted. The volume of documentation
should not be the primary factor in determining the level of service billed — documentation should
support the level of service reported.

Gaps in documentation are one of the most common and easily identifiable indicators of potential
non-compliance, substandard care, or lack of medical necessity. Strengthening documentation
practices helps ensure not only regulatory compliance, but also that the care delivered is
defensible, appropriate, and aligned with the resident’s clinical needs.
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Pressure Injury Prevention Example

If a resident is identified as being at risk for pressure injuries, one of the standards of care is
regular turning and repositioning. If the documentation has gaps, it can not be determined if the
resident was turned and positioned. If the person develops a pressure injury, the two needed
criteria for a legal claim are present: a deviation from the standard of care and an actual injury.
There is also risk of deficiency due to the pressure injury. If care was provided, incomplete
documentation creates the appearance that it was not.

Medicare Part A Skilled Services Example

Consider a resident who is in the facility under Medicare Part A receiving skilled care, but there are
daily skilled notes missing. The documentation is vague and doesn't support a daily skilled need.
CMS could deny or recoup payment for those services that were billed due to lack of
documentation.

Documentation must be timely, accurate, and detailed to justify reimbursement and support the
care provided.

Addressing Clinical Plagiarism
An additional compliance and liability risk is clinical plagiarism — the reuse of documentation that
does not reflect the current clinical encounter.

This includes copying notes from a prior visit without updating the clinical picture, using another
provider's documentation without attribution, repeating templated language that does not reflect
the current encounter, or relying on auto-generated content that lacks clinical specificity.

The central question is not who wrote the note — it is whether the documentation truthfully reflects
the patient's current status. When it does not, the record becomes both clinically unreliable and
legally indefensible.
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Clinical Plagiarism: Why It Happens and What Are the Risks

Time pressure, documentation fatigue, and over-reliance on EHR templates are the most common
drivers. In high-volume environments, copy-paste behavior can become habitual — a shortcut that
feels efficient but introduces significant risk. Both CMS and OIG have identified cloned and copy-
pasted documentation as a compliance concern. Payers and auditors are trained to recognize the
patterns.

Clinical plagiarism carries tangible consequences. These include:

e Claim denials for lack of medical necessity

e Audit findings for cloned or copied notes

e Payment recoupment by Medicare or Medicaid

e Legal exposure when records are found to be inaccurate or misleading
e Loss of credibility with surveyors, payers, and legal counsel

e Conflicting and contradictory documentation

As with other documentation deficiencies, the long-standing principle that was previously
mentioned applies: Documentation is proof of completion. Without documentation, there is no
proof of accurate care — at least not in the eyes of a surveyor, auditor, or jury.
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Defensive Documentation: A Core Risk Strategy
High-quality documentation is more than a compliance requirement—it is a critical risk
management tool.

To be effective, there are five core requirements documentation must meet:

1.Accuracy and objectivity
a.Documentation should reflect factual, measurable observations using objective language
that accurately represents the resident’s condition.
2.Completeness
a.Records must include all assessments, interventions, patient responses to treatment,
communication with providers, and any change in condition.
3.Timeliness
a.Documentation should occur as close to real time as possible. Delayed entries increase the
risk of inaccuracies and reduce credibility.
4.Clarity
a.Clear, concise language should be used, avoiding ambiguity. Only approved abbreviations
should be utilized.
5.Confidentiality
a.Documentation must be secure and limited to relevant patient information, ensuring
compliance with privacy regulations.

The Impact of Inconsistent or Poor Documentation

Inconsistencies between what is communicated to residents and families versus what is
documented in the medical record can erode trust and increase survey risk. Facilities with strong,
thorough documentation practices tend to perform better during regulatory surveys, demonstrate
stronger care coordination and reduce exposure to litigation. Conversely, poor documentation —
including templated, incomplete, or inaccurate notes—can significantly weaken legal defenses.

When a physician or qualified health professional (QHP) visit
notes fail to establish why a visit was clinically necessary, the
documentation gap creates direct compliance exposure. CMS
can deny or recoup payment for billed services that lack
supporting documentation. This risk is compounded when
providers see patients at a frequency that is not clinically
justified, or when notes do not reflect a change in condition, a
new clinical problem, or an unresolved issue from the prior visit.

Jurors often place greater weight on contemporaneous
documentation than on testimony provided years after the fact.
In legal proceedings, the medical record becomes the most
credible and enduring account of care delivery.
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Key Questions Before Each Visit
Providers should be able to answer the following questions before rounding on a patient:

e Why am | seeing this patient today?

e Has there been a reported change in their condition?

e When was the last visit, and what was addressed?

e Could today's concern have been addressed at the last visit?
e Is the frequency of visits consistent with the clinical need?

If these questions cannot be answered clearly, the visit — and the associated billing — may not be
supportable.

Documentation Requirements
To support the medical necessity of each visit, documentation must:

e I|dentify the primary diagnosis, condition, or reason for the visit

e Select ICD-10 codes to the highest level of specificity

e Describe the condition with precision — distinguishing acute from chronic, and reflecting the
current acuity

e Reflect a clinical rationale for the visit that is distinct from prior encounters

Seeing every patient multiple times per week is not always clinically indicated. Visit frequency
should be driven by clinical indicators and documented changes in health status — not by routine
scheduling. Each visit must stand on its own clinical merits.

Documentation as a First Line of Defense

As regulatory scrutiny intensifies and litigation becomes more frequent and costly, healthcare
providers must prioritize documentation as a central component of their risk management strategy.
Facilities should keep clear, accurate and complete records that should:

Support the services billed

Reflect individualized care

Demonstrate adherence to standards of care
Withstand regulatory review

In today’'s environment, strong documentation is not optional — it is essential. It serves as both a
clinical record and a provider’s first line of defense against audits, penalties, and litigation.
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About LW Consulting, Inc.

Our dedicated team supports attorneys in negotiations with the OIG, U.S. Attorneys, and State
Agencies concerning allegations of false claims and worthless services. We also support attorneys
working on federal and commercial payor appeals for denials based on medical necessity, coding,
billing, impossible day scenarios, therapy schedule audits, and other disputed claims.

From expert testimony to billing/coding support, our team offers essential services to help shift the
momentum in your client’'s favor. We are recognized as experts in appeals at all levels, with
experience across the healthcare continuum.

Serving:

Skilled Nursing Facilities | Nursing Facilities | Rehab companies | Hospitals | Physicians |
Behavioral Health including Inpatient, Partial Hospitalization Programs, Detox, Residential,
Counseling, Physician, Ketamine Providers, Autism Services | Inpatient Rehab Facilities | Long Term
Acute Care Hospitals

QLW CONSULTING, INC
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